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BRIEF OF AMICUS CURIAE
I.  INTRODUCTION

The question presented in this case is both clear and extraordinarily
consequential: Can individuals falling within a suspect classification (here,
gays and lesbians) be deprived of a fundamental right (here, the right to
marry) by means of a voter initiative purporting to amend the state
constitution? Amici curiae Human Rights Watch and affiliated parties
respectfully submit that the principles of international law, as well as the
precedents from other countries addressing the question of equality in civil
marriage, require that this question be answered in the negative. Equality is
a fundamental principle of human rights, and international law defines
sexual orientation as a status protected against discrimination. A bare
majority of voters should not be permitted to enshrine in a state constitution
unjust discrimination that the law would not étherwise allow. The clear
tendency of human rights protections is to ensure that marriage remains
subject to strictures against discrimination, including discrimination based
on sexual orientation.

II. DISCUSSION

A. Equality is a Fundamental Principle of International Human
Rights, and Sexual Orientation Is a Status Protected Against
Discrimination ' ]

Adopted in 1948, the Universal Declaration of Human Rights

(“UDHR?”) is the foundational document of the modern human rights



system, providing for “the promotion of universal respect for and
observance of human rights and fundamental freedoms.” UDHR, G.A.
Res. 217A, at 71, UN. GAOR, 3d Sess., U.N. Doc A/810 (Dec. 12, 1948)
(available at http://www1.umn.eduw/humanrts/instree/bludhr.htm (last
accessed January 14, 2009).). Equality is fundamental to the values

- enshrined in the UDHR and in the subsequent human rights treaties and
instruments. Thus Article 1 of the Declaration provides that “[a]ll human
beings are born free and equal in dignity and rights.” Id. Article 2 of the
UDHR provides that all human beings are “entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.” Id.

Likewise, Article 2 of the International Covenant on Civil and
Political Rights (“ICCPR”) commits each State party “to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant, without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.” International
Covenant on Civil and Political Rights, Art. 23(1), Dec. 19, 1966, 999
U.N.T.S. 172 (available at http://www.hrweb.org/legal/cpr.html (last
accessed January 14, 2009).) Article 3 further mandates that States parties

“undertake to ensure the equal right of men and women to the enjoyment of



all civil and political rights set forth in the present Covenant.” Id. Article
26 guarantees that “[a]ll persons are equal before the law and are entitled
without any discrimination to the equal protection of the law” and that all
persons are to be free from discrimination “on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.” Id.

The United Nations Human Rights Committee, which authoritatively
interprets the ICCPR and evaluates states’ compliance with its proviéions,
has emphasized the importance of equal treatment as a norm running
throughout the Covenant: “Non—discrinlination, together with equality
before the law and equal protection of the law without any discrimination,
constitute a basic and general principle relating to the protection of human
rights. . . . Indeed, the principle of non-discrimination is so basic that
article 3 obligates each State party to ensure the equal right of men and
women t0 the enjoyment of the rights set forth in the Covenant.” U.N.
Human Rights Committee (HRC), “CCPR General Comment No. 18: Non-
discrimination,” 10 November 1989, at 9 1 & 2 (available at
http://www unhcr.org/refworld/type, GENERAL,,,453883fa8,0.html (last
accessed January 15, 2009).).

The Human Rights Committee has held that the mandate of equal
protection applies to sexual orientation as a status protected under the

Covenant’s provisions. In Toonen v. Australia, Communication No.




488/1992, U.N. Doc CCPR/C/50/D/488/1992 (1994) (available at
http://www.unhchr.ch/tbs/doc.nsf/0/d22a00bcd1320c9¢80256724005e60d5
(last accessed January 14, 2009).), the Human Rights Committee held
invalid a statute in the Australian state of Tasmania outlawing consensual
homosexual conduct. The Committee held that the law violated not only
article 17 of the Covenant (protecting the right to privacy) but also its
protections against discrimination. Toonen, at §9-11. The Committee
determined that the reference to “sex” in articles 2 and 26 of the ICCPR
should be taken to include sexual orientation. Id. at§ 8.7. Since that time,
the Committee has reaffirmed this holding, both in subsequent decisions
and in its recommendations to S‘tates.1

In the Universal Declaration—again, the founding text of modern

human rights—equality is closely tied to the Declaration’s conception of

the dignity of human beings. The Preamble to the Declaration states that

! See, inter alia, UN. Human Rights Committee, Concluding Observations
of the Human Rights Committee: Poland, 66th Session, U.N. Doc.
CCPR/C/79/Add.110, at 23 (available at

http://www unhchr.ch/tbs/doc.nsf/0/a61db0e519524575802567¢200595e9¢
?Opendocument (last accessed January 15, 2009).): the Committee urged
the inclusion of constitutional protections against sexual-orientation-based
discrimination. In the case of Trinidad and Tobago, the Committee urged
that it “extend the provisions” of anti-discrimination legislation “to those
suffering discrimination on grounds of age, sexual orientation, pregnancy
or infection with HIV/AIDS.” Concluding Observations of the Human
Rights Committee: Trinidad and Tobago, U.N. Doc. CCPR/CO/ 70/TTO,
November 3, 2000, at 11 (available at
http://www1.umn.edu/humanrts/hrcommittee/tobago2001.html (last
accessed January 15, 2009).).




“recognition of the inherent dignity and of the equal and inalienable rights
of all members of the human family is the foundation of freedom, justice
and peace in the world.” The Declaration identifies in the Preamble the
origins of the United Nations itself in the “faith in fundamental human
rights, in the dignity and worth of the human person and in the equal rights
of men and women.”

This linking of dignity with equality is testament to an evolving
belief, underpinning the human rights system, that dignity no longer
signifies (as it had in older lexicons) an “honorific, aristocratic valence of
status, rank, and social worth” but instead denotes a valid claim of each
human being to an equal measure of respect. Reva B. Siegel, “Dignity and
the Politics of Protection,” 117 Yale L.J. 1694, n. 129 (2008). Two
scholars write that, in the contemporary era, nations agreed to treat dignity |
as a “trait of all human beings and a marker of equality. Twentieth century
human rights law embodies these premises through proclamations and
agreements committing governments to respecting the dignity of all
people.” Judith Resnik & Julie Chi-hye Suk, “Adding Insult to Injury:
Questioning the Role of Dignity in Conceptions of Sovereignty,” 55 Stan L
Review, note 118 at 1924 (2003).

These twin themes—the cen_trality of equality and its connection to
dignity—are also reflected in the jurisprudence of many jurisdictions

around the world. In its landmark decision in Maneka Gandhi, India’s




highest court found equality to belong within a complex of deep principles
underlying the express protections of the Constitution:

Articles dealing with different fundamental rights . . . do not
represent entirely separate streams of rights. . . . They are all
parts of an integrated scheme in the Constitution. Their
waters must mix to constitute that grand flow of unimpeded
and impartial justice (social, economic and political),
freedom (not only of thought, expression, belief, faith and
worship, but also of association, movement, vocation or
occupation as well as of acquisition and possession of
reasonable property), or equality (of status and of
opportunity, which imply absence of unreasonable or unfair
discrimination between individuals, groups and classes), and
of fraternity (assuring dignity of the individual). . . . Isolation
of various aspects of human freedom, for purposes of their
protection, is neither realistic nor beneficial but would defeat
the very objects of such protection. Maneka Gandhi v. Union
of India, Supreme Court of India, [1978] 2 SCR 621
(“Maneka Gandhi”) (available at
http://www.manupatrainternational.in/supremecourt/1950-
1979/sc¢1978/s780133 .htm (last accessed January 14, 2009).).

Equality, the Court held, ié “a .founding faith of the Constitution” and “the
pillar on which rests securely the foundation of our democratic republic™:
“No attempt should be made to truncate its all-embracing scope and
meaningt_ for . .. [e]quality is a dynamic concept with many aspects and
dimensions and it cannot be imprisoned within traditional and doctrinaire
limits.” Id.

Similar observations regarding equality as a critical value
underpinning a range of rights protections—as well as equality’s essential
link to human dignity—are found in the decision by the Constitutional

Court of South Africa overturning that country’s apartheid-era laws against



consensual homosexual conduct. The Court held that even a majority’s
deeply-held prejudices toward a particular class could not justify infringing
upon equality protections, stating that “such views, however honestly and
sincerely held, cannot influence what the Constitution dictates in regard to

discrimination on the grounds of sexual orientation.” National Coalition

for Gay and Lesbian Equality et. al. v Minister of Justice et. al., 1999 [1]

SA 6 (S. Afr. Const. Ct.), at 38 (available at
http://www saflii.org/za/cases/ZACC/1998/15.html (last accessed J anuary
14,2009).). Indeed, the Court found that the minority status of lesbian and .
gay people—their potential exclusion from recourse to the législamre or the
ballot box for effective remedy or protection—rendered Constitutional
protections even more vital for them: “The impact of discrimiﬁation on
gays and lesbians is rendered more serious and their vulnerability increased
by the fact that they are a political minority not able on their own to use
political power to secure favorable legislation for themselves.” Id. at 25.
The South African Constitutional Court further noted that “in
particular circumstances, the rights of equality and dignity are closely
related.” ]Id. at 27. The Court found this particularly true in the
circumstances at bar since the questions of sexuality and sexual orientation
touch upon “a sphere of private intimacy and autonomy which allows us to
establish and nurture human relationships™ whereas discrimination against

lesbian and gay people “degrades and devalues.” 1d. at 30, 32, 28.



In a concurring opinion, Justice Sachs elaborated:

[T]he equality principle and the dignity principle should not
be seen as competitive but rather as complementary. . .. The
manner in which discrimination is experienced on grounds of
race or sex or religion or disability varies considerably - there
is difference in difference. The commonality that unites them
all is the injury to dignity imposed upon people as a
consequence of their belonging to certain groups. Dignity in
the context of equality has to be understood in this light. . . .
In the case of gays, history and experience teach us that the
scarring comes not from poverty or powerlessness, but from
invisibility. It is the tainting of desire, it is the attribution of
perversity and shame to spontaneous bodily affection, it is the
prohibition of the expression of love, it is the denial of full
moral citizenship in society because you are what you are,
that impinges on the dignity and self-worth of a group... To
penalize people for being what they are is profoundly
disrespectful of the human personality and violatory of
equality. Id. at 94-97.

“Although the Constitution itself cannot destroy homophobic
prejudice,” Justice Sachs reasoned, “it can require the elimination of public
institutions which are bgsed on and perpetuate such prejudice.” Id. at 97.
He added thét “in my view the implications of this judgment extend well
beyond the gay and lesbian community. It is no exaggeration to say that
the success of the whole constitutional endeavor in South Africa will
depend in large measure on how successfully” equality protections will be
extended to a minority despite its unpopularity—so that, as he put it
“sameness and difference are reconciled.” Id. at 98.

This reasoning beafs striking similarities to the reasoning of the

majority in two U.S. Supreme Court decisions with clear relevance to the



present case. In Romer v. Evans, 517 U.S. 620 (1996), the U.S. Supreme

Court addressed a situation in which the voters of a state attempted to
withdraw fundamental rights from gays and lesbians. The Supreme Court
struck down the constitutional amendment in Romer, as we urge this Court
to do in the current instance. The Court reasoned that, even under the least
stringent standard of review, the Colorado voter initiative failed on two
independent grounds: (1) it had “the peculiar property of imposing a broad
and undifferentiated disability on a single named group, an exceptional and
... invalid form of legislation”; and (2) “its sheer breadth is 50
discontinuous with the reasons offered for it that the amendment seefns
inexplicable by anything but animus toward the class that it affects; it lacks
a rational relationship to legitimate state interests.” Romer, 517 U.S. at
632. In words particularly resonant here, the Court emphasized that “laws
singling out a certain class of citizens for disfavored legal status or general
hardships are rare. A law declaring that in general it shall be more difficult
for one group of citizens than for all others to seek aid from the government
1s itself a denial of equall protection of the laws in the most literal sense.’“’ -

1d. at 633.2

? Notably, the Court did not hold and did not even suggest that the voters
of Colorado could accomplish the same exclusion of gays and lesbians
sought in Amendment 2 by garnering a higher percentage of votes or
employing a more deliberative procedure. To the contrary, the Court
emphasized categorically that “Amendment 2 classifies homosexuals not to
further a proper legislative end but to make them unequal to everyone else.



In Lawrence v. Texas, 539 U.S. 558 (2003), the U.S. Supreme Court

struck down a Texas statute making it a crime for two individuals of the
same sex to have éexual relations. Significantly here, the Court did not
limit its holding to the equal protection principles earlier enunciated in
Romer, as Justice O’Connor would have done. See id. at 579-585
(O’Comnor, J., concurring in the judgment).’

The majority in Lawrence went further than Romer, holding that the
petitioners “were free as adults to engage in the private conduct [i.e.,
sodomy] in the exercise of their liberty under the Due Process Clause of the
Fourteenth Amendment to the Constitution.” Id. at 564. In concluding that
the rights at issue were grounded in substantive due process, and not just
equal protection, the Court emphasized that the due process guarantee of
liberty “presumes an autonomy of self that includes freedom of thought,

belief, expression, and certain intimate conduct.” Id. at 562. Crucially,

A State cannot so deem a class of persons a stranger to its laws.” Id. at
635-36 (emphasis added).

* Justice O’Connor would have held that “[m]oral disapproval of a group
[i.e., homosexuals], like a bare desire to harm the group, is an interest that
is insufficient to satisfy rational basis review under the Equal Protection
Clause.” Id. at 582 (citing, inter alia, Romer, 517 U.S. at 634-35). In other
words, Justice O’Connor would have based her decision solely on the
distinction between homosexual “sodomy” and heterosexual “sodomy,”
without addressing—as did the majority opinion—the broader question of an
adult individual’s right to engage in consensual relations as an aspect of
their liberty, personality, and dignity. See id. at 584-85 (O’Connor, J.,
concurring) (“Whether a sodomy law that is neutral both in effect and -
application . . . would violate the substantive component of the Due Process
Clause is an issue that need not be decided today”).

10



although it acknowledged that the “formal recognition” of a gay
relationship was not presented in the case at bar, 1d. at 578, the Court
further warned that the principles of substantive due process “should
counsel against attempts by the Statc, or a court, to define the meaning of
the relationship or to set its boundaries absent injury to a person or abuse of
an institution the law protects.” Id. at 567 (emphasis added).

The guarantees of equality and dignity reflected in international law .
and in jurisprudence from around the globe have clear parallels in the
affirmations of equal protection and substantive due process found in U.S.
jurisprudence. Interna‘;-ional law strongly affirms that these guarantees

apply to sexual orientation.

B. International Law Constrains Local Authority from Abridging
Fundamental Human Rights

The normative validity of fundamental rights is neither dependent on
a particular legal regime or instrument, nor conditioned on notions of
sovereignty. See Judge Edward D. Re, “The Universal Declaration of
Human Rights: Effective Remedies and the Domestic Courts,” 33 Cal. W.
Int’l L.J. 137, 140 (2003).

Most notably, international law does not treat a constitutional
amendment as either a privileged or unassailable means of restricting
fundamental rights, as Romer itself suggests. For example, the Inter-

‘American Court of Human Rights struck down a proposed amendment to

11



the naturalization provision of the Constitution of Costa Rica that would
have provided preferential treatment to women over men marrying for
purposes of naturalization. See Inter-American Court of Human Rights,
Advisory Opinion OC-4/84 (Jan. 19, 1984) (available at

http://www .corteidh.or.cr/docs/opiniones/serica_04 ing.pdf (last accessed
January 14, 2009).). The Court took cognizance of Article 15 of the
UDHR, which states that “everyone has the right to a nationality,” and
Article 20(1) of the American Convention on Human Rights, which
similarly guarantees the fundamental right to nationality, and noted that
“[i]t is generally accepted today that nationality is an inherent right of all
human beings.” IACHR Opinion OC-4/84 at 9. In this light, the Court
held that the power of nation states to regulate matters bearing on a
fundamental right via their national constitutions “cannot today be deemed
within their sole jurisdiction; those powers of the state are also
circumscribed by their obligations to ensure full protection of human
rights.” Id. Even though the Court concluded that the proposed
constitutional amendment did not eliminate rights already recognized in
C»osta Rican law, it nevertheless invalidated the changes because they had a

discriminatory effect upon the fundamental right to nationality.
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C. A Growing Number of Jurisdictions Recognize that the Right to
Marry Must be Accorded with Equality and Protected From
Discrimination on the Basis of Sexual Orientation

This Court’s affirmation of the fundamental right to marry in In re

Marriage Cases is consistent with the law of other nations, as well as with

long-standing and recognized principles of international human rights.
The basic documents of the international human rights system

recognize that the right to marriage and family is.a fundamental right.

The Universal Declaration of Human Rights (UDHR), says in article 16:

1. Men and women of full age, without any
limitation due to race, nationality.or religion, have the
right to marry and to found a family. They-are entitled
to equal rights as to marriage, during marriage and at
1ts dissolution.

2. Marriage shall be entered into only with the
free and full consent of the intending spouses.

3. The family is the natural and fundamental
group unit of society and is entitled to protection by
society and the State.

The International Covenant on Civil and Political Rights (ICCPR)
states in article 23:
1. The family is the natural and fundamental

group unit of society and is entitled to protection by
society and the State.

2. The night of men and women of marriageable
age to marry and to found a family shall be
recognized.

The American Declaration of the Rights and Duties of Man,

adopted in 1948, states that “every person has the right to establish a
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family, the basic element of society, and to receive protection
therefor.” American Declaration of the Rights and Duties of Man,
O.A.S. 9th Int’l Conf. of Ameﬁcan States (1948), OEA/Ser.L.V/
I1.82 doc.6 rev.1 at 17 (1992) (available at

http://www hrcr.org/docs/OAS_Declaration/oasrights.html (last
accessed January 14, 2009).). The American Convention on Human
Rights also affirms the right to marry and raise a family under
“conditions required by domestic laws, insofar as such conditions do
not affect the principle of nondiscrimination established in this
Convention.” American Convention on Human Rights, O.A.S.
Treaty Series No. 36, 1144 UN.T.S. 123 (1978), OEA/Ser.L.V/I1.82
doc.6 rev.1 at 25 (1992) (available at
http://www1.umn.edu/humanrts/oasinstr/zoas3con.htm (last accessed

January 15, 2009).).*

It is worthy of note that, while these instruments guarantee rights to
all men and women of age, there is no express definition of marriage as
between a man and woman. On this point, the Constitutionail Court of
South Affica has cogently observed:

The reference to ‘men and women’ is descriptive of an
assumed reality rather than prescriptive of a normative structure for

Last year, in the 60th Anniversary of the Charter of the Organization
of American States (“OAS”), the OAS General Assembly unanimously
adopted a resolution on “Human Rights, Sexual Orientation and Gender
Identity.” :
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all time. Its terms make it clear that the principal thrust of the _
instruments is to forbid child marriages, remove racial, religious, or
nationality impediments to marriage, ensure that matriage is freely
entered into, and guarantee equal rights before, during, and after
marriage.

The statement . . . that the family is the natural and
fundamental group unit in society, entitled to protection by the state,
has in itself no inherently definitional implications. . . . Nor need it
by its nature be restricted intrinsically, inexorably and forever to
heterosexual family units. There is nothing in the international law
instruments to suggest that the family which is the fundamental unit
of society must be constituted according to any particular model.
Indeed, even if the purpose of the instruments was expressly to
accord protection to a certain type of family formation, this would
not have implied that all other modes of establishing families should
for all time lack legal protection.

Indeed, rights by their nature will atrophy if frozen. As the
‘conditions of humanity alter and as ideas of justice and equity
evolve, so do concepts of rights take on new texture and meaning.
The horizon of rights is as limitless as the hopes and expectations of
humanity. . .. When the Universal Declaration was adopted,
colonialism and racial discrimination were seen as natural
phenomena, embodied in the laws of the so-called civilized nations,
and blessed by as many religious leaders as they were denounced. . .
Severe chastisement of women was tolerated by family law and
international legal instruments then, but is today considered
intolerable. Similarly, though many of the values of family life have
remained constant, both the family and the law relating to the family
have been utterly transformed. Minister of Home Affairs and
Another v. Fourie, (CCT 60/04) [2005] ZACC 19 at 100-102
(available at http://www.saflii.org/za/cases/ZACC/2005/19.html
(last accessed January 14, 2009).).

Acknowledging this progressive development in the understanding

of rights, the European Charter of Fundamental Rights, in its comparable
article 9, omits all reference to sex in its definition of marriage, stating:
“The right to marry and the right to found a family shall be guaranteed in

accordance with the national laws governing the exercise of these rights.”
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Charter of Fundamental Rights of the European Union (2000/C 364/01)
(available at http://www.europarl.europa.eu/charter/pdf/text_en.pdf (last
accessed January 15, 2009).).

International human rights bodies have shown respect for evolving
definitions of the family. The U.N. Human Rights Committee has noted
that “the concept of the family may differ in some respects from State to
State, and even from region to region within a State, and . . . it is therefore
not possible to give the concept a standard definition.” General Comment
19: Protection of the family, the right to marriage and equality of the
spouses, U.N. Human Rights Committee, HRI/GEN/ 1/Rev.2, at 2
(a?az’lable at
http://www.unhchr.ch/tbs/doc.nsf/0/6£97648603£69bcdc 12563 ed004c3881?
Opendocument (last accessed J anuary 15, 2009).):. The U.N. Committee on
the Rights of the Child states: “When considering the family environment,
the Convention [on the Rights of the Child] reflects different family
structures arising from various cultural patterns and emerging family
relationships.” Report on the Fifth Session, Committee on the Rights of the
Child, UN Doc. CREC/C/24, Annex V (available at
http://www .unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1 256a4500441331/e
3b44ec94c642eb24125615100388679/$FILE/G941 5734.pdf (last accessed

January 15, 2009).).
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The U.N. Special Rapporteur on Violence Against Women has noted
that strict prescriptions of what families should be not only limit diversity

but, by enshrining discrimination, can also encourage violence:

Throughout the world, there exist divisions between the
dominant, normative ideal of the family and the empirical realities
of family forms. Whether the ideal is the nuclear family or a
variation of the joint or extended family, such ideals in many cases
are not wholly consistent with the realities of modern family forms.

L]

Despite such differences, however, the culturally-specific,
ideologically dominant family form in any given society shapes both .
the norm and that which is defined as existing outside of the norm
and, hence, classified as deviant. Thus, the dominant family
structure—whether it is dominant in fact or merely in theory—serves
as a basis against which relationships are judged. Further, it serves
as the standard against which individual women are Judged and, in
many cases, demonized for failing to ascribe to moral and legal
dictates with respect to family and sexuality. . . . Such -
demonization fuels and legitimates violence against women in the
form of sexual harassment, rape, domestic violence, female genital
mutilation, forced marriages, honour killings and other forms of
femicide. U.N. Commission on Human Rights, Report of the
Special Rapporteur on violence against women, its causes and
consequences, E/CN.4/1999/68, March 10, 1999, at 8-9 (available
at
http://www .unhchr.ch/Huridocda/Huridoca.nsf/0/72e640b38¢51653
b8025675300566722?0pendocument (last accessed January 15,
2009).).

As the South African Constitutional Court has summarized:
“International human rights law imposes obligations upon states to respect
and protect marriage and family life [and] clearly recognizes the
importance of marriage and a state obligation to protect the family.”

Dawood v. Minister of Home Affairs, Constitutional Court of South Africa,
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[2000] 5 LRC 147, at 33 (available at

http://www saflii.org/za/cases/ZACC/2000/8.html (last accessed January
14,2009).). Straightforward application of international protections against
unequal treatment would mandate that gay and lesbian couples, no less than
heterosexual couples, enjoy the fundamental right to marry and found a
family.

A growing number of States recognize that the right to marry cannot
be subject to discriminatory enjoyment on the basis of sexual orientation—
clearly indicating the direction in which international understandings of this
right presently trend.

" Abroad, seven countries have now recognized the fundamental right
of same-sex couples to marry. Several have done so by legislative action.
In 2001, the Netherlands amended its marriage law to state that “a marriage
can be contracted by two people of different or the same sex.” Dutch Civil
Code, Art. 1:30. In 2003, Belgium similarly amended its laws to affirm |
that “two persons of different sexes or of the same sex may contract
marriage.” Belgian Civil Code, Art. 143 (Book I, Title V, Chapter I). In
2005, Spain enacted legislation mandating that “matrimony shall have the
same requisites and effects regardless of whether the persons involved are
of the same or different sex.” Codigo Civil art. 44 (2005). In 2006,
Canada’s Civil Marriage Act went into effect, extending “the legal capacity

for marriage for civil purposes to same-sex couples in order to reflect
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values of tolerance, respect and equality.” Statutes of Canada, ch. 33
(2005) (available at http://laws.justice.gc.ca/en/showdoc/cs/C-
31.5///en?page=1 (last accessed January 14, 2009).)° On January 1,2009,
Norway’s new law codifying equal access to civil marriage for same-sex
and opposite-sex couples went into effect. See Norwegian Ministry of
Foreign Affairs, “Norway Introduces New Marriage Act” (Juq. 24, 2008)
(available at http://www.norway.org/policy/ gender/ekteskapslov.htm (last
accessed January 14, 2009).).

Meanwhile, in Fourie, the South African Constitutional Court
squarely recognized the application of the principle of equality in the
context of same-sex marriage. In 2005 it held that the equality protections
of South Africa’s post-apartheid constitution required that marriage rights

be afforded to same-sex couples: “It is clear that the exclusion of same-sex

> The Canadian Supreme Court confirmed the validity of this
legislation, noting that it was framed in “response to the findings of several
courts that the opposite-sex requirement for civil marriage violates the
equality guarantee enshrined” in the Canadian Charter of Rights and
Freedoms. Reference re Same-Sex Marriage [2004] 3 S.C.R. 698, 2004
SCC 79 at 41 (available at ‘
http://csc.lexum.umontreal.ca/en/2004/2004scc79/2004scc79. html (last
accessed January 14, 2009).). See also Egale Canada Inc. v. Canada, 225
D.L.R. (4th) 472 (B.C. Ct. App. 2004) (available at
http://Www.canlii.'org/en/bc/bcca/doc/Z003/2003bcca25 1/2003bcca251.htm
1 (Jast accessed January 14, 2009).) (recognizing the right of same-sex
couples to marry in British Columbia); Halpern v. Toronto, 225 D.L.R.
(4th) 529 (Ontario Ct. App. 2003) (available at
http://www.ontariocourts.on.ca/ decisions/2003/june/halpernC39172.pdf
(last accessed January 14, 2009).) (recognizing the right of same-sex
couples to marry in Ontario).
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couples from the status, entitlements and responsibilities accorded to
heterosexual couples through marriage, constitutes a denial to them of their

right to equal protection and benefit of the law.” Minister of Home Affairs

v. Fourie, at 48. In so holding, the Court recognized that the dictates of
equal protection “go beyond simply preserving a private space in which gay
and lesbian couples may live together without interference from the state.
Indeed, what the applicants in this matter seek is not the right to be left
alone, but the right to be acknowledged as equals and to be embraced with
dignity by the law.” Id. at 49. The Court further observed: “What is at
stake . . . is how to respond to legal arrangements of great social
significance under which same-sex couples are made to feel like outsiders

who do not fully belong in the universe of equals.” Id. at 61.

In language worth -quoting in full, the Constitutional Court
resoundingly endorsed the application of principles of equality and dignity

to gay and lesbian couples seeking to marry:

A democratic, universalistic, caring and aspirationally
egalitarian society embraces everyone and accepts people for who
they are. . .. Equality means equal concern and respect across
difference. It does not presuppose the elimination or suppression of
difference. Respect for human rights requires the affirmation of
self, not the denial of self. Equality therefore does not imply a
leveling or homogenization of behavior o? extolling one form as
supreme, and another as inferior, but an acknowledgement and
acceptance of difference. At the very least, it affirms that difference
should not be the basis for exclusion, marginalization, and stigma.
At best, it celebrates the vitality that difference brings to any
society. . .. The acknowledgement and acceptance of difference is
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particularly important in our country where for centuries group
membership based on supposed biological characteristics such as
skin colour has been the express basis of advantage and
disadvantage. South Africans come in all shapes and sizes. The
development of an active rather than a purely formal sense of
enjoying a common citizenship depends on recognizing and
accepting people with all their differences, as they are. . . .
Accordingly, what is at stake is not simply a question of removing
an injustice experienced by a particular section of the community.
Atissue is a need to affirm the very character of our society as one
based on tolerance and mutual respect. The test of tolerance is not
how one finds space for people with whom, and practices with
which, one feels comfortable, but how one accommodates the
expression of what is discomfiting. Id. at 61 and 60.

As early as 1999, South Africa’s Constitutional Court had observed
that recognition of the familial dimension of same-sex partnerships was a
global trend, noting Canadian, Israeli, British and U.S. precedents.

National Coalition, 2000 (1) BCLR 39 (CC), at 48. That body of

jurisprudence, Justice Ackermann observed, “give[s] expression to norms
and values in other open and democratic societies based on human dignity,
equality and freedom which, in my view, give clear expression to the
growing concern for, understanding of, and sensitivity towards human
diversity in general and to gays and lesbians and their relationships in
particular.” Id.

That trend continues. In a November 2008 ruling, the Supreme
Court of Nepal required the newly democratic Nepalese government to
enact broad protections against discrimination based on sexual orientation

and gender identity. Citing South African jurisprudence, the U.S. decision
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in Lawrence v Texas, and precedents from the United Nations system, the
Supreme Court held: “Any provision that hurts the reputation and self-
dignity as well as the liberty of an individual is not acceptable from the
human rights point of view. The fundamental rights of an individual shall
not be restricted on any grounds such as religion, culture, customs, values,

etc.” Sunil Babu Pant v Nepal Government, Supreme Court, Division

Bench, Order Writ no. 917 of the year 2064 (2007 AD). The Court
ordered, inter alia, that the government mus.t form a committee to develop
legislation regarding the equal access of same-sex couples to marriage,
noting that “it is an inherent right of an adult to have marital relations with v
another adult with per/his free consent and according to her/his will.” Id.

In addition to the seven countries that ensure equal access to civil
marriage for same-sex couples, numerous other countries afford recognition
and at least some of the rights of marriage to same-sex couples under other
rubrics. Many of these states have done so by instituting a special legal
status for same-sex relationships, often called a “civil union” or “registered
partnership.”

However, even when a “civil union” or “registered partnership”
affords the same rights and benefits to same-sex couples as does

heterosexual marriage, it nevertheless reinforces stigma through the

S These states include Brazil, Colombia, Costa Rica, the Czech Republic
Denmark, Finland, France, Germany, Hungary, Iceland, Israel, New
Zealand, and Sweden.

2
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separation—implying that gay.and lesbian partnership do not deserve the
dignity of the same name for their relationships. Even if the rights
promised by civil unions or registered partnerships correspond exactly to
those entailed in civil marriage on paper, the insistence on a distinct
nomenclature means that the mark of second-class status will still cling to
those relationships, not only in law but in the realm of popular perception
where prejudice most powerfully dwells.

Moreover, and more materially, civil unions and registered
partnerships do not carry the same possibility of recognition by other
Jurisdictions that marriage ordinarily implies. An international convention
governs the recognition of marriages across international borders. See
Hague Convention No. 26 on the Celebration and Recognition of the
Validity of Marriages (1978) (available at
http://www hcch.net/index_en.php?act=conventions.text&cid=88 (last
accessed January 15, 2009).). Even for countries not party to this
convention, however, the doctrine of comity—defined in U.S. law as the
“recognition which one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due regard both to the
international duty and convenience and to the rights of its own citizens who
are under the protection of its laws”—tends to lead countries to recogniée

marriages performed in other jurisdictions. See Clubb v Clubb, 402 I11.

390, 399-400, 84 N.E. 2d 366 (1949) (citing Hilton v Guyot, 159 US 113,
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164,40 L. Ed. 95, 108, 16 S. Ct. 139, 143 (1895)). The burden is on
governments to justify the denfal of recognition to foreign marriages. The
burden is usually, and unfairly, on partners in civil unions or registered
domestic partners to justify their recognition abroad. In fact, even though
all five Scandinavian countries had instituted régistered partnerships for
same-sex partners by 1995, they still needed to enact a special treaty to
ensure their mutual recognition across borders in the region. See I. Lund-
Andersen, “Cohabitation and the Registered Partnership in Scandinavia:
The Legal Position of Homosexuals,” Eekelaar and Nhlapo (eds.) The

Changing Family (Oxford: Hart Publishing, 1998), at 397.

Whereas marriage is virtually universally recognized, recognition of
“civil unions” and “registered partnerships” can be cut off, for example,
when partners in a civil union travel to a jurisdiction that does not
recognize such a status. Even a partner’s right to custody over a child may
be endangered. These facts confirm and reinforce the great lesson of U.S.
history that separate is never equal: Preserving suspect distinctions in a

context of inequality only perpetuates discrimination.

III. CONCLUSION
As South Africa’s Constitutional Court has noted:

Marriage and the family are social institutions of vital
importance. Entering into and sustaining a marriage is a
matter of intense private significance to the parties to that
marriage for they make a promise to one another to establish
and maintain an intimate relationship for the rest of their lives
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which they acknowledge obliges them to support one another,
to live together and to be faithful to one another. Such
relationships are of profound significance to the individuals
concerned. But such relationships have more than personal
significance at least in part because human beings are social
beings whose humanity is expressed through their
relationships with others. Entering into marriage therefore is
to enter into a relationship that has public significance as well.
Dawood, 5 LRC 147 at 30.

Whether or not a state treats marriage according to the principle'of
equality in all its aspects is not a neutral question, but one decisiv_é for the
character of that state’s pubvlic sphere and the rights it guarantees to all.
Ensuring equality in rights, even against a majority’s attempts to restrict a
minority’s access to them, is in the end an affirmation of a society’s basic
values, signifying that it is both open to difference and bound by the rule of
law. As the South African Court observed, “what is at stake™ in ensuring
the equal recognition of gay and lesbian relationships “is not simply a
question of removing an injustice experienced by a particular section of the
community. At issue is a need to affirm the very character of our society.”

Minister of Home Affairs v. Fourie, at 60. Governments committed to

equality cannot legitimately reserve certain areas of civil life as exempt
zones where inequality is permitted. Human rights principles, together with
a growing body of precedent in the law of numerous states, demand that
states end discrimination based on sexual orientation in civil marriage and

open the status of marriage to same-sex couples. The Court should

25



accordingly GRANT the petitions and enjoin the enforcement of

Proposition 8.
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1200 Third Avenue, Suite 1620

San Diego, CA 92101-4178
Telephone: 619 236-6220

Facsimile: 619 236-7215

Attorneys for Petitioner City
of San Diego
(S168078)

Atchison, Barisone, Condotti &
Kovacevich

John G. Barisone

Santa Cruz City Attorney

333 Church Street

Santa Cruz, CA 95060
Telephone: 831 423-8383
Facsimile: 831 423-9401

Attorneys for Petitioner City
of Santa Cruz (S168068)

Marsha Jones Moutrie, City Attorney
Joseph Lawrence

Santa Monica City Attorney’s Office
City Hall

1685 Main Street, 3rd Floor

Santa Monica, CA 90401
Telephone: 310 458-8336

Facsimile: 310 395-6727

Attorneys for Petitioner City
of Santa Monica
(S168078)

Lawrence W. McLaughlin, City Attorney
City of Sebastopol

7120 Bodega Avenue

Sebastopol, CA 95472

Telephone: 707 579-4523

Facsimile: 707 577-0169

Attorneys for Petitioner City |
of Sebastopol (S168078)

Edmund G. Brown, Jr., Attorney General
of the State-of California
James M. Humes

Manuel M. Mederios

David S. Chaney

Christopher E. Krueger

Mark R. Beckington
Kimberly J. Graham

Office of the Attorney General
1300 I Street, Suite 125
Sacramento, CA 95814-2951

State of California; Edmund G.
Brown, Jr.




Telephone: 916 322-6114
Facsimile: 916 324-8835

E-mail: Kimberly.Graham@doj.ca.gov

Edmund G. Brown, Jr.

Office of the Attorney General
1515 Clay Street, Room 206
Oakland, CA 94612
Telephone: 510 622-2100

Kenneth C. Mennemeier
Andrew W. Stroud
Kelcie M. Gosling

Mennemeier, Glassman & Stroud LLP

980 9th Street, Suite 1700
Sacramento, CA 95814-2736
Telephone: 916 553-4000
Facsimile: 916 553-4011
E-mail: kem@mgslaw.com

Attorneys for Respondents
Mark B. Horton, State
Registrar of Vital Statistics of
the State of California, and
Linette Scott, Deputy Director
of Health Information and
Strategic Planning for CDPH

Eric Alan Isaacson
Alexandra S. Bernay
Samantha A. Smith
Stacey M. Kaplan

655 West Broadway, Suite 1900

San Diego, CA 92101
Telephone: 619 231-1058
Facsimile: 619 231-7423
E-mail: eisaacson@csgrr.com

Jon B. Eisenberg

Eisenberg and Hancock, LLP
1970 Broadway, Suite 1200
Oakland, CA 94612
Telephone: 510 452-2581
Facsimile: 510 452-3277
E-mail: jon@eandhlaw.com

Attorneys for Petitioners
California Council of
Churches, the Right Reverend
Marc Handley Andrus,
Episcopal Bishop of
California, the Right Reverend
J. Jon Bruno, Episcopal
Bishop of Los Angeles,
General Synod of the United
Church of Christ, Northern
California Nevada Conference
of the United Church of Christ,
Southern California Nevada
Conference of the United
Church of Christ, Progressive
Jewish Alliance, Unitarian
Universalist Association of
Congregations, and Unitarian

‘| Universalist Legislative

Ministry California (S168332)




Raymond C. Marshall

Bingham McCutchen LLP
Three Embarcadero Center

San Francisco, CA 94111-4067
Telephone: 415 393-2000
Facsimile: 415 393-2286

Tobias Barrington Wolff (pro hac vice
pending)

University of Pennsylvania Law School
3400 Chestnut Street

Philadelphia, PA 19104

Telephone: 215 898-7471

E-mail: twolff@law.upenn.edu

Julie Su

Karin Wang

Asian Pacific American Legal Center
1145 Wilshire Blvd., 2nd Floor
‘Los Angeles, CA 90017

Telephone: 213 977-7500

Facsimile: 213 977-7595

Eva Paterson

Kimberly Thomas Rapp

Equal Justice Society

220 Sansome Street, 14th Floor
San Francisco, CA 94104
Telephone: 415 288-8700
Facsimile: 415 288-8787

Nancy Ramirez

Cynthia Valenzuela Dixon

Mexican American Legal Defense and
Educational Fund

634 South Spring Street

Los Angeles, CA 90014
Telephone: 213 629-2512

Facsimile: 213 629-0266

Attorneys for Petitioners Asian
Pacific American Legal
Center, California State
Conference of the NAACP,
Equal Justice Society,
Mexican American Legal
Defense and Educational
Fund, and NAACP Legal
Defense and Education Fund,
Inc. (S168281)




Irma D. Herrera

LisaJ. Leebove

Equal Rights Advocates

1663 Mission Street, Suite 250

San Francisco, CA 94103
Telephone: 415 621-0672 ext. 384
Facsimile: 415 621-6744

Attorneys for Petitioner Equal
Rights Advocates
(S168302) -

Vicky Barker

California Women’s Law Center
6300 Wilshire Blvd., Suite 980
Los Angeles, CA 90048
Telephone: 323 951-1041
Facsimile: 323 951-9870

Attorneys for Petitioner
California Women’s Law
Center

(S168302)

Laura W. Brill

Moez J. Kaba

Richard M. Simon

Mark A. Kressel

Irell & Manella LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, CA 90067
Telephone: 310277-1010
Facsimile: 310 203-7199

Attorneys for Petitioners Equal
Rights Advocates and
California Women’s Law
Center

(S168302)
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